
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/19/17 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC17-00226 
CASE NAME: JOAN REESE ALDRICH TRUST VS. RAPINI 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION & APPOINTMENT OF RECEIVER 
FILED BY JOAN REESE ALDRICH 1991 TRUST, et al. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to August 14, 2017, 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MICHAEL AFFINITO 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer to the First Amended Complaint (“FAC”) is sustained with leave 
to amend.  Plaintiff shall file any further amended complaint on or before July 19, 2017. 
 
 Plaintiff’s legal theories are based on the alleged breach of a promissory note.  
(FAC, ¶ 15.)  However, while plaintiff alleges that a copy of the note is attached as an exhibit 
(ibid.), the Court’s original of the First Amended Complaint has no attachments. 
 
 As an alternative to attaching a copy of the promissory note, plaintiff could have alleged 
the key terms of the note in reasonable detail.  However, plaintiff has not done this either.  
Thus, plaintiff has not alleged whether the note was a demand note, a note due on some fixed 
date, or an installment note.  Plaintiff also has not alleged the date when the note came due, 
whether there was ever a payment demand or an acceleration of the sums due under the note, 
etc.  Such sketchy pleading renders the First Amended Complaint vulnerable to a demurrer for 
two reasons. 
 
 First, the Court cannot ascertain from the face of the pleading how and when defendant 
breached the subject contract.  Conclusory allegations that defendant breached the contract by 
failing to pay the full amount of the original loans plus accrued interest are not illuminating. 
 
 Second, the Court has no way of ascertaining whether there is a potential statute of 
limitations problem.  (See generally, Cal. U. Com. Code, § 3118.)  This is not an academic 
question, given that the two loans at issue were allegedly made in November 2005 and January 
2006.  (FAC, ¶ 15 and ¶ 23.)  While the Court must accept plaintiff’s well-pleaded allegations as 
true, plaintiff may not, through artful pleading, deprive defendant of the right to assert a potential 
statute of limitations defense at the demurrer stage.  (See, George Pepperdine Foundation v. 
Pepperdine (1954) 126 Cal.App.2d 154, 162, disapproved on other grounds in Holt v. College of 
Osteopathic Physicians & Surgeons (1964) 61 Cal.2d 750, 757.) 
 
 The Court adds that, if plaintiff can adequately allege the key terms of the first loan, 
the Court will not be inclined to sustain a renewed demurrer based on less detailed allegations 
concerning the terms of the second loan.  Plaintiff has adequately alleged confusion caused by 
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defendant concerning whether there are in fact two separate loans, and if so, concerning the 
precise nature of and documentation for the second loan.  Those are matters that may be 
addressed in discovery. 
 
 Finally, plaintiff has failed to adequately allege a fraud theory.  In particular, it is not clear 
to the Court how plaintiff reasonably relied on defendant’s alleged misrepresentations during 
related probate litigation, and how such reliance damaged the trust plaintiff represents.  It would 
appear that any damage was caused by defendant’s failure to repay the subject loans, and not 
by misrepresentations concerning payment. 
 

  

 3.  TIME:  9:00   CASE#: MSL15-03756 
CASE NAME: GUARDIAN SECURITY VS. OAKRIDGE 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY GUARDIAN SECURITY AGENCY 
* TENTATIVE RULING: * 
 
 Hearing required. 

Plaintiff Guardian Security Agency moves to enforce its settlement agreement pursuant 

to Code of Civil Procedure section 664.6.   

1. Background 

 In summary, on April 3, 2017, the parties settled the case by agreeing that Willow would 

pay $24,000 in one of two ways.  The first alternative was that it could pay $15,000 by April 13 

and $9,000 by May 13.  The second alternative was that it could pay $24,000 by April 28.  

On April 4, Willow gave Guardian two post-dated checks: one dated April 13, 2017 

(mistakenly) for $9,000, and another dated May 13, 2017 (mistakenly) for $15,000.  To correct 

the mix-up in the amounts of the checks, new checks in the proper amounts were sent April 11th.  

Counsel for Willow requested that the two earlier-written checks be returned but Guardian did 

not return them. 

On April 20, Guardian’s counsel advised Willow’s counsel that the $15,000 check had 

bounced, and that Willow was in breach.  Thus, Willow failed to comply with the first payment 

option and was required to pay the entire $24,000 by April 28.  Guardian resubmitted the check, 

but on April 24th, Guardian’s counsel advised that the $15,000 check had bounced again.  

Willow’s counsel indicated that a new check would be provided by April 28.   

On April 27, Willow provided a new cashier’s check, but only for $15,000.  At that point, 

Guardian still held all four previous checks provided by Willows, including a $9,000 check dated 

April 13th.  Willow argues that it complied, because as of April 27th, it had provided a $15,000 

cashier’s check, and Guardian still had in its hands another $9,000 check dated April 13th, 

which Guardian should have cashed.  Willow, however, did not suggest that Guardian deposit 

the “old” $9,000 check until May 11. 
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2. Compliance 

Guardian argues that having twice had Willow’s checks bounce (even though it was a 

different check), the existence of the “old” $9,000 check, which it had been told to return, did not 

constitute compliance with the agreement. 

The parties might have agreed that payments needed to be in cash or certified funds, but 

they did not.  Thus, a personal check was a permissible means of payment.  At some point, 

however, if enough checks bounce, it may be that Guardian could decide it no longer would 

consider a check to be proper tender.  Without deciding whether that point was reached on April 

28, the Court also notes that the $9,000 check in question is one that Willow previously had 

asked to have returned.  Thus, Guardian had no reason to believe it could cash it.  Willow did 

not suggest that it be deposited until May 11, well after the April 28th compliance date.  Thus, 

while Willow indicates that it was relatively obvious that Guardian should have simply cashed 

the $9,000 check, it was not clear at that point.  At the end of the day on April 28, Guardian held 

two checks it had been told to return (which it therefore would not expect to be able to deposit); 

one for $9,000 dated May 13 (which therefore could not yet be submitted to the bank); another 

for $15,000 that had been dishonored twice; plus the cashier’s check for $15,000, which was not 

the full amount due.  None of these checks, individually or in combination, constituted 

compliance with the agreement.   

Willow argues that because the agreement does not have a “time is of the essence” 

clause, Guardian cannot strictly enforce the deadlines, relying on Leiter v. Handelsman (1954) 

125 Cal.App.2d 243, 251.)  That case does state that where time is not of the essence in a 

contract, then compliance within a reasonable time is considered sufficient.  It does not state 

that a “time is of the essence” clause is necessary for time to be considered of the essence.  In 

the context of this case and its settlement, it is clear that time was of the essence.  The time 

deadlines were precise and soon.  A plaintiff’s motivation for settling often is to obtain the 

recovery immediately, rather than later, often at a steep discount.  This was the case here. 

3. Penalties 

 Willow argues that the extra cost of late payment under the contract--$12,560—amounts 

to an unlawful penalty provision.  Guardian asserts that the provision, on its face, is neither a 

penalty nor a liquidated damages clause. 

The courts have made clear, however, that it is the substance, not the form, that governs 

whether a contractual provision is deemed a penalty.  (Ridgley v. Top Thrift & Loan Assn. (1998) 

17 Cal.4th 970, 977 [“In short, an amount disproportionate to the anticipated damages is termed 

a penalty. A contractual provision imposing a penalty is ineffective, and the wronged party can 

collect only the actual damages sustained.” [quotation marks and citation omitted].] See also 

Freedman v. St. Matthias Parish (1951) 37 Cal.2d 16, 21-22 [contractual provision that “in 

effect” provides for punitive damages for breach is unenforceable].) 

Guardian argues that the provision should be enforceable because it gave up an amount 

to which it believes it was clearly entitled, i.e., its actual breach of contract damages in the 
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underlying case, in order to obtain quick payment.  While this may be so, the fact remains that 

the settlement is a contract, and it is subject to interpretation according to the ordinary rules 

governing contract law, which forbid excessive penalties.  While Guardian’s frustration is 

understandable, payment of the entire $36,560 would be punitive, and cannot be enforced.    

4. Attorney Fees 

Guardian seeks attorney fees, pursuant to the provision of the settlement stating that “if 

Willow defaults, it agrees to a stipulated judgment of $35,000 less amounts willow paid under 

PP 1 above, plus interest and attorney’s fees Guardian incurs to enforce the judgment, plus the 

previous sanctions of $1560.”  Willow has not offered any defense to the application of the 

attorney fee portion of the contract.  Guardian, however, has not documented the fees 

associated with filing the motion.  It is directed to file a declaration properly setting forth the 

amount of fees associated with filing and prosecuting the motion no later than July 6, 2017.  

Willow may file a responsive declaration no later than July 13, 2017.   

5. Disposition. 

The Court notes that it is not clear whether the $15,000 cashier’s check was deposited.  

Moreover, on June 14, 2017, Willow filed a supplemental declaration indicating that on June 9, 

2017, Guardian successfully deposited the May 13, 2017 check for $9,000.  Guardian did not 

advise the Court of this fact in its reply memorandum, filed June 12.  If Guardian was willing to 

deposit that check, which it could have done as early as May 13, this undermines its decision to 

incur the expense of attorney fees for the May 8th motion.  It also indicates that there may be no 

need for a judgment at all. 

 

  

 4.  TIME:  9:00   CASE#: MSL17-00586 
CASE NAME: CARFINANCE CAPITAL VS. BOYNTON 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY CARFINANCE CAPITAL 
* TENTATIVE RULING: * 
 
Granted. 
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 5.  TIME:  9:00   CASE#: MSN17-0676 
CASE NAME: RE IVAN CERVANTES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Hearing required.  The Court wishes to inquire of the parent as to her understanding of the 
settlement and her obligations as holder of the funds.  At the last hearing on this matter, 
the Court continued the matter to this date.  If the parent does not appear at this hearing, 
the petition will be denied. 
 

  

 6.  TIME:  9:00   CASE#: MSN17-0796 
CASE NAME: IN RE: INJURY CLAIM OF PARI SHAH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted.  For good cause, the Court waives personal appearance of the claimant and 
guardian ad litem. 
 

  

 7.  TIME:  9:05   CASE#: MSP14-01088 
CASE NAME: TRUST CREATED BY AGREEMENT 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY SHARON F. COHUNE 
* TENTATIVE RULING: * 
 
 Hearing required. 
 

The genesis of the dispute is that the Ferrignos and the previous trustee, Kurtis Kimes, 

entered into an agreement to lease and sell an asset of the trust, a residence in Rossmoor, for a 

price that would have been $223,000, which Mr. Kimes believed was $23,000 more than the 

market value of the property at the time.  Ms. Cohune believed the property was worth more and 

filed a petition to replace Mr. Kimes as trustee, for an accounting, and for surcharge.  The 

Ferrignos filed a separate civil action against Ms. Cohune, as trustee, seeking to enforce the 

sale, among other things.   

The settlement between the Ferrignos and Ms. Cohune in essence provides that the 

Rossmoor residence will be sold at market value, and the Ferrignos will receive 4.5% of the sale 

price.  Based on the current estimated market value of the residence, it will sell for significantly 

more than under the prior agreement.  In addition, the Ferrignos, who have been living in the 

residence rent-free for some time, will vacate the premises.  Mr. Kimes is not a party to the 

settlement.  The Ferrignos and Ms. Cohune seek an approval of this as a “good faith settlement” 

pursuant to Code of Civil Procedure section 877.6(c).  Mr. Kimes objects, on the ground that the 
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settlement must provide him with an offset or credit against any judgment or surcharge that 

might be entered against him in the action filed by Ms. Cohune. 

Mr. Kimes claims that, based on current market value, the residence likely would sell for 

$132,395 more than under the prior agreement, and he should have that potential offset against 

any surcharge.  (Even assuming the accuracy of these figures, presumably that amount should 

be offset by the 4.5% of the sale price being paid to the Ferrignos, i.e., $14,957.77.  Further, he 

argues, that if the net result of this settlement is a benefit to the trust, there can be no damage to 

the trust from his previous act of entering into the sale agreement with the Ferrignos. 

Ms. Cohune responds that Tech-Bilt does not apply, because the Ferrignos and Mr. 

Kimes are not joint tort-feasors, and Mr. Kimes has not sought indemnity against the Ferrignos.  

(Code of Civil Procedure § 877.6(a)(1).) 

 The purpose of court approval of a good faith settlement is to Point of the statute is to 

immunize the settling defendant from liability for contribution in the event the non-settling party 

is subjected to a large judgment.  Because the primary nature of the relief is to rescind the 

lease-purchase agreement, there is no direct monetary recovery obtained from the Ferrigno’s, 

and thus no recovery to credit or offset.  Mr. Kimes is correct, however, that the net benefit to 

the trust from retaining the property should reduce any claim against him.  There is no specific 

credit to identify, however.  It is simply the case that to the extent Ms. Cohune no longer needs 

to seek a surcharge based on damages from selling the price at below market value, this will 

benefit Mr. Kimes by reducing his potential liability.    

It is not clear whether Ms. Cohune asserts any other liability against Mr. Kimes, and for 

which Mr. Kimes might seek indemnity against the Ferrignos.  Indeed, Mr. Kimes has not 

explained any basis upon which he might do so.   

Moreover, while the Amended petition filed March 10, 2016, seeks double damages from 

the Ferrignos for wrongfully withholding property, it does not seek double damages against Mr. 

Kimes.  (The parties reference a Third Amended petition filed November 18, 2016, but it is not 

contained in the court file.) 

 

  

 8.  TIME: 10:00   CASE#: MSL16-03597 
CASE NAME: BANK OF AMERICA VS CELESTINO 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Continued to October 23, 2017, 1:30 p.m., by stipulation of the parties. 
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 9.  TIME:  1:30   CASE#: MSP16-01732 
CASE NAME: MATTER OF THE GAIL R. FENNELL TRUST 
PROBATE COURT TRIAL RE: PETITION FOR ORDER DIRECTING TRANSFER OF 
PROPERTY  /  FILED ON 12/01/16 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 
 

ADD-ON 

10.  TIME:  9:01   CASE#: MSC16-01111 
CASE NAME: CANO VS. ANDERSON 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT 
FILED BY KAREN CANO 
* TENTATIVE RULING: * 
 
No tentative ruling.  Per the Court’s direction at the last hearing, the parties must determine how 
they wish to proceed. 
 

 

 


